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paragraph (e) of this section), will not
be increased;

(8) The grantee will establish reason-
able building start and completion
dates;

(9) The grantee agrees that EPA will
not pay more than 95 percent of the
grant amount until after completion of
building and the Regional Administra-
tor’s final project approval, based on
initiation of operation and acceptance
of the facility by the grantee;

(10) The grantee agrees that a recipi-
ent of a Step 7 grant is not eligible for
any other grant for the project under
title II of the Act; and

(11) The grantee accepts other terms
and conditions deemed necessary by
the Regional Administrator.

(b) Procurement. (1) Grantee procure-
ment for developing or supplementing
the facilities plan to prepare the pre-
bid package, as well as for designing
and building the project and perform-
ing construction management and con-
tract administration, will be in accord-
ance with EPA procurement require-
ments at 40 CFR part 31.

(2) The grantee will use the sealed bid
(formal advertising) method of pro-
curement to select the design/build
contractor.

(3) The grantee may use the same ar-
chitect or engineer that prepared the
facilities plan to provide any or all of
the pre-bid, construction management,
and contract and/or project administra-
tion services provided the initial pro-
curement met EPA requirements (see
40 CFR 31.36(k)).

(c) Pre-bid package. Each design/build
project grant will provide for the prep-
aration of a pre-bid package that is suf-
ficiently detailed to insure that the
bids received for the design/build work
are complete, accurate and comparable
and will result in a cost-effective, oper-
able facility.

(d) Grant amount. The grant amount
will be based on an estimate of the de-
sign/build project’s final cost, includ-
ing:

(1) An allowance for facilities plan-
ning if the grantee did not receive a
Step 1 grant (the amount of the allow-
ance is established as a percentage of
the estimated design/build cost in ac-
cordance with appendix B of this sub-
part);

(2) An estimated cost of sup-
plementing the facilities plan and
other costs necessary to prepare the
pre-bid package (see appendix A.I.1(a)
of this subpart); and

(3) The estimated cost of the design/
build contract.

(e) Amended grant amount. (1) After
bids are accepted for the design/build
contract, and the price of the lowest
responsive, responsible bidder is deter-
mined, EPA will amend the design/
build project grant based on:

(i) The amount of the lowest respon-
sive, responsible bid;

(ii) A lump sum for construction
management, contract and project ad-
ministration services and contin-
gencies;

(iii) Any adjustments to the final al-
lowance for facilities planning if in-
cluded as required by paragraph (c)(1)
of this section (the amount of the final
allowance is established as a percent-
age of the actual building cost in ac-
cordance with appendix B of this sub-
part);

(iv) The actual reasonable and nec-
essary cost of supplementing the facili-
ties plan to prepare the pre-bid pack-
age (see paragraph (c)(1) of this sec-
tion); and

(v) The submission of approvable
items required by § 35.2203 of this part.

(2) Changes to Step 7 projects cannot
increase the amount of EPA assistance
established at the time of the grant
amendment.

(f) Allotment limit for design/build
grants. The Governor may use up to 20
percent of the State’s annual allotment
for design/build project grants.

[55 FR 27096, June 29, 1990]

§ 35.2040 Grant application.
Applicants for Step 2+3 or Step 3 as-

sistance shall submit applications to
the State. In addition to the informa-
tion required in parts 30 and 33 of this
subchapter, applicants shall provide
the following information:

(a) Step 2+3: Combined design and
building of a treatment works and build-
ing related services and supplies. An ap-
plication (EPA form 5700–32) for Step
2+3 grant assistance shall include:

(1) A facilities plan prepared in ac-
cordance with subpart E or I as appro-
priate;

VerDate 04-OCT-96 09:07 Oct 23, 1996 Jkt 167141 PO 00000 Frm 00543 Fmt 8010 Sfmt 8010 E:\CFR\167141.105 167141



544

40 CFR Ch. I (7–1–96 Edition)§ 35.2040

(2) Certification from the State that
there has been adequate public partici-
pation based on State and local stat-
utes;

(3) Notification of any advance re-
ceived under § 35.2025(b);

(4) Evidence of compliance with all
application limitations on award
(§ 35.2100 through § 35.2127); and

(5) The project schedule.
(b) Step 3: Building of a treatment

works and related services and supplies.
An application (EPA form 5700–32) for
Step 3 grant assistance shall include:

(1) A facilities plan prepared in ac-
cordance with subpart E or I as appro-
priate;

(2) Certification from the State that
there has been adequate public partici-
pation based on State and local stat-
utes;

(3) Notification of any advance re-
ceived under § 35.2025(b);

(4) Evidence of compliance with all
applicable limitations on award
(§§ 35.2100 through 35.2127);

(5) Final design drawings and speci-
fications;

(6) The project schedule; and
(7) In the case of an application for

Step 3 assistance that is solely for the
acquisition of eligible real property, a
plat which shows the legal description
of the property to be acquired, a pre-
liminary layout of the distribution and
drainage systems, and an explanation
of the intended method of acquiring
the real property (see 40 CFR part 4).

(c) Training facility project. An appli-
cation (EPA form 5700–32) for a grant
for construction and support of a train-
ing facility, facilities or training pro-
grams under section 109(b) of the Act
shall include:

(1) A written commitment from the
State agency to carry out at such facil-
ity a program of training; and

(2) If a facility is to be built, an engi-
neering report including facility design
data and cost estimates for design and
building.

(d) Advances of allowance. State appli-
cations for advances of allowance to
small communities shall be on EPA
form 5700–31, Application for Federal
Assistance (short form). The applica-
tion shall include:

(1) A list of communities that re-
ceived an advance of allowance and the

amount received by each under the pre-
vious State grant; and

(2) The basis for the amount re-
quested.

(e) Field Testing of Innovative and Al-
ternative Technology. An application
(EPA Form 5700–32) for field testing of
I/A projects shall include a field testing
plan containing:

(1) Identification; including size, of
all principal components to be tested;

(2) Location of testing facilities in
relationship to full scale design;

(3) Identification of critical design
parameters and performance variables
that are to be verified as the basis for
I/A determinations:

(4) Schedule for construction of field
testing facilities and duration of pro-
posed testing;

(5) Capital and O&M cost estimate of
field testing facilities with documenta-
tion of cost effectiveness of field test-
ing approach; and

(6) Design drawing, process flow dia-
gram, equipment specification and re-
lated engineering data and information
sufficient to describe the overall design
and proposed performance of the field
testing facility.

(f) Marine CSO Fund Project. An appli-
cation (EPA Form 5700–32) for marine
CSO grant assistance under § 35.2024(b)
shall include:

(1) All information required under
paragraphs (b) (1), (2), (4), (6), and (7), of
this section;

(2) Final design drawings and speci-
fications or a commitment to provide
them by a date set by the Regional Ad-
ministrator; and

(3) The water quality benefits dem-
onstration required under § 35.2024(b)(1).

(g) Design/build project grant (Step 7).
An application (EPA Form 5700–20) for
a design/build project grant shall in-
clude:

(1) All the information required in
paragraphs (b)(1), (2) and (4) of this sec-
tion; and

(2) The estimated building start and
completion dates and Federal payment
schedule (the start and completion
dates may be revised when the design/
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build bids are accepted and included in
the amended grant).

(Approved by the Office of Management and
Budget under control number 2040–0027)

[49 FR 6234, Feb. 17, 1984, as amended at 50
FR 45895, Nov. 4, 1985; 55 FR 27096, June 29,
1990]

§ 35.2042 Review of grant applications.

(a) All States shall review grant ap-
plications to ensure that they are com-
plete. When the State determines the
proposed project is entitled to priority
it shall forward the State priority cer-
tification and, except where applica-
tion review is delegated, the complete
application to the regional Adminis-
trator for review.

(b)(1) All States delegated authority
to manage the construction grants pro-
gram under section 205(g) of the Act
and subpart F of this part shall furnish
a written certification to the Regional
Administrator, on a project-by-project
basis, stating that the applicable Fed-
eral requirements within the scope of
authority delegated to the State under
the delegation agreement have been
met. The certification must be sup-
ported by documentation specified in
the delegation agreement which will be
made available to the Regional Admin-
istrator upon request. The Regional
Administrator shall accept the certifi-
cation unless he determines the State
has failed to establish adequate
grounds for the certification or that an
applicable requirement has not been
met.

(2)(i) When EPA receives a certifi-
cation covering all delegable preaward
requirements, the Regional Adminis-
trator shall approve or disapprove the
grant within 45 calendar days of receipt
of the certification. The Regional Ad-
ministrator shall state in writing the
reasons for any disapproval, and he
shall have an additional 45 days to re-
view any subsequent revised submis-
sions. If the Regional Administrator
fails to approve or disapprove the grant
within 45 days of receipt of the applica-
tion, the grant shall be deemed ap-
proved and the Regional Adminstrator
shall issue the grant agreement.

(ii) Grant increase requests are sub-
ject to the 45 day provision of this sec-
tion if the State has been delegated au-

thority over the subject matter of the
request.

(c) Applications for assistance for
training facilities funded under section
109(b) and for State advances of allow-
ance under section 201(l)(1) of the Act
and § 35.2025 will be reviewed in accord-
ance with part 30 of this subchapter.

(Approved by the Office of Management and
Budget under control number 2040–0027)

§ 35.2050 Effect of approval or certifi-
cation of documents.

Review or approval of facilities
plans, design drawings and specifica-
tions or other documents by or for EPA
is for administrative purposes only and
does not relieve the grantee of its re-
sponsibility to properly plan, design,
build and effectively operate and main-
tain the treatment works described in
the grant agreement as required under
law, regulations, permits, and good
management practices. EPA is not re-
sponsible for increased costs resulting
from defects in the plans, design draw-
ings and specifications or other sub-
agreement documents.

§ 35.2100 Limitations on award.

(a) Facilities plan approval. Before
awarding grant assistance for any
project the Regional Administrator
shall approve the facilities plan and
final design drawings and specifica-
tions and determine that the applicant
and the applicant’s project have met
all the applicable requirements of
§§ 35.2040 and 35.2100 through § 35.2127
except as provided in § 35.2202 for Step
2+3 projects and § 35.2203 for Step 7
projects.

(b) Agreement on eligible costs. (1) Con-
current with the approval of a Step 3,
Step 2+3 or Step 7 grant, the Regional
Administrator and the grant applicant
will enter into a written agreement
which will specify the items in the pro-
posed project that are eligible for Fed-
eral payments and which shall be in-
corporated as a special grant condition
in the grant award.

(2) Notwithstanding such agreement,
the Regional Administrator may:

(i) Modify eligibility determinations
that are found to violate applicable
Federal statutes and regulations;

(ii) Conduct an audit of the project;
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